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no intention of abandoning his easement, and as the draining was not 
for purposes of repair, the right to lower the waters could have been 
denied upon the ground last stated. 26 



Cy Pres Doctrine as Applied to Charitable Gifts. — The cy pres 
doctrine as to charitable gifts is in England applied not only by the 
Crown by virtue of its prerogative power as parens patriae, but also 
by Chancery in the exercise of its extraordinary but inherent equity 
jurisdiction.* Although in either case the rules of approximation to 
the donor's intention are similar, 2 the instances in which the powers 
are exercised are distinct. 3 Cases where the administration devolves 
upon the Crown are confined to those where no trust is interposed and 
the charitable objects are left wholly undefined, or become so through 
the failure of the object particularly designated. 4 Equitable jurisdic- 
tion on the other hand would seem to depend, in the orthodox view, 
upon the existence of a trust, 5 though the particular beneficiaries may 
be entirely indefinite. 9 In America it is the prevailing doctrine that our 
courts have no equivalent for the royal prerogative, and that cy pres 
administration is accordingly to be limited by the inherent powers of 
equity. 7 The foregoing distinction, however, is not recognized in New 
York, where the doctrine of cy pres is deemed wholly inapplicable, 8 and 
it has been overlooked or misapprehended in other States, where charit- 
able gifts have been administered without the interposition of a trust. 

The cy pres application of a gift is the closest approximation to the 
original plan of the benefactor which is reasonably practicable. 10 It 
would seem, therefore, that since, where a gift is to "charity" simpli- 
citer, the choice of objects is limited only by the legal definition of a 
charity, 11 the designation by the court of any charitable object whatso- 
ever is a literal rather than an approximate fulfilment of the donor's 
intention. These cases, however, are as a matter of fact generally 
treated under the cy pres doctrine, 12 and the disposal of such bequests 
is to be governed by the testator's predilections so far as manifested. 13 
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Thus the court will consider not only the terms of his gift, but also 
such extrinsic evidence as his known religious beliefs, 14 his interest in 
a particular locality, 10 or in other charities. 10 Such uncertainty of 
beneficiaries may arise not only from design, but from ambiguity in 
their designation, 17 or from the fact that those designated are non- 
existent, 18 or that the donor has shown an intention to specify bene- 
ficiaries but has failed to do so. 10 

As indicated in the definition given above, however, the cases most 
typical of cy pres administration, strictly so called, are those where it is 
found necessary, not to supply merely the beneficiaries, but to make 
some deviation from the testator's original plan. There is of course no 
justification for varying the fundamental purpose of the donor, 20 and 
indeed the means directed for effectuating that purpose must be fol- 
lowed as far as practicable, 21 but since these means may rightly be 
regarded as subservient to the end in view, 22 they may be varied cy pres 
whenever they fail to fulfil their function. 23 Where mere details of 
administration are so varied, 2 * the propriety of the change is clear, 
and, while not so obvious, it seems none the less possible in certain 
cases to regard a designated object as merely a mode of effectuating a 
broader charitable intention, and consequently as being open to modifi- 
cation cy pres. The latter situation was recently presented in the case 
of Adams v. Page (N. H. 1911) T9 Atl. 838, where a testator devised 
the residue of his property to trustees for the establishment and mainte- 
nance in a certain town of a hospital to be named for the donor. The 
residuary estate proved altogether insufficient for the purpose, and 
while the funds were accumulating in the hands of the trustees, a 
hospital was otherwise established in the same town. This was held 
to make the literal execution of the trust impracticable, and the trustees 
were accordingly directed to turn the fund over to the existing hospital 
for the maintenance of a ward to the donor's memory. But to justify 
this result it must be found that the testator had a broader charitable 
intention than to provide simply for the institution specified. 26 an 
element which is indeed difficult to discover, although the decision falls 
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well within the precedents. 20 The early cases, indeed, went to a length 
which amounted to gross injustice and for a time brought the whole 
doctrine into great disfavor. 2 * While there is no danger of such 
results from applications so conservative as that made in the principal 
case, they point out the latent dangers of a variation based on any- 
thing but the most candid investigation of intention. 

The most serious criticism of the case, however, is that the literal 
execution of the trust does not appear impossible. Mere insufficiency 
of funds has been held not to constitute an obstacle, 28 and was obviously 
not so considered in this case. Although the duplication of hospitals 
in a small town is doubtless unfortunate it would seem to introduce 
an element not of impossibility but of inexpediency, which is not 
enough to justify a departure from the original plan. 



Status op Borrowing Membkrs op a Building and Loan Associa- 
tion. — In the case of Trustees of Mutual Loan Ass'n. v. Tyre (1911) 
81 Atl. 48, lately decided in Delaware, the receiver of the plaintiff 
association on its insolvency sought to foreclose a mortgage given to it 
by the defendant, one of its shareholders, as security for an advance 
of money from the company's funds, for legal interest, and for the 
instalments of dues usually paid by all members of such organizations. 
In adjusting the accounts between the parties, the court correctly held 
that the defendant was not entitled to credit on his loan the payments 
of dues, which, being made equally by all shareholders on their shares, 
ought accordingly to be distributed pro rata on insolvency. 1 The 
problem presented, however, was complicated by the system, typical 
of most building and loan associations, under which these advances 
were made. When the sums of money paid in, aggregate the par 
value of a single share of stock, the association is prepared pro tanto to 
lend a member the means to buy or build his home. Since, however, 
all the shareholders obviously cannot be supplied at the same time, 
this privilege is accorded at periodical distributions to the member 
who will pay the highest premium therefor, or in other words, will 
accept the smallest amount in satisfaction of the par value of the 
stock upon which the advance is made. In the principal case, the 
defendant was credited with the full amount of the premium and 
interest paid. 

In considering the disposition to be made of this premium, the 
courts have reached inconsistent views as to the nature of the trans- 
action. Thus, the premium has been justified as being paid either for 
the privilege of obtaining the loan, 2 or for the unusual length of time 
given for satisfying the advance. 3 Again, it is sometimes urged that 
the whole proceeding is in fact simply a dealing in partnership funds, 
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